STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MADALYNN A. SHEPLEY,
Petitioner,
VS. Case No. 04-1019

LAZY DAYS RV CENTER, | NC.,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm nistrative hearing in this proceeding on behalf of the
Di vision of Administrative Hearings (DOAH), on May 7, 2004, in
Tanpa, Fl ori da.

APPEARANCES

For Petitioner: Karen M Doering, Esquire
Nat i onal Center for Lesbian Rights
3708 West Swann Avenue
Tanpa, Florida 33609-4522

For Respondent: Richard McCrea, Esquire
Zi nober and McCrea, P.A
Post O fice Box 1378
201 East Kennedy Boul evard, Suite 800
Tanpa, Florida 33601-1378

STATEMENT OF THE | SSUE

The sole issue for determ nation is whether the Florida
Conmmi ssion on Human Rel ations (Conmm ssion) has jurisdiction

under Chapter 760, Florida Statutes (2003), to determne if



there is reason to believe that Respondent discrim nated agai nst
Petitioner on the basis of her sex or disability.

PRELI M NARY STATEMENT

By letter dated February 11, 2004, the Conm ssion notified
Petitioner that the Conmm ssion had no jurisdiction to determ ne
if it had cause to believe that Respondent discrim nated agai nst
Petitioner. Petitioner requested an adm nistrative hearing on
March 17, 2004, and the Conmission referred the matter to DOAH
to conduct an admi nistrative hearing concerning the Conm ssion's
proposed denial of jurisdiction.

On April 19, 2004, Respondent filed Respondent's Mdtion to
Dismiss for lack of jurisdiction. Petitioner filed Petitioner's
Response to Motion to Dismss on April 29, 2004. The ALJ
reserved ruling on the Motion to Dismss and schedul ed an
adm ni strative hearing for May 7, 2004.

At the hearing, neither party presented any evidence. The
parties requested a Transcript that was filed with DOAH on
May 20, 2004.

FI NDI NGS OF FACT

1. It is undisputed that Petitioner is a preoperative
transsexual worman. Respondent enpl oyed Petitioner as an "RV
technician" fromsonetine in August 1999, until January 7, 2002,

when Respondent term nated Petitioner's enpl oynent.



2. On Cctober 25, 2003, Petitioner filed a Charge of
Discrimnation with the Commission. 1In relevant part, the
Charge of Discrimnation alleges that Respondent discrim nated
agai nst Petitioner on the basis of her sex and disability.

3. On February 11, 2004, the Conmmi ssion issued its
Determ nation: No Jurisdiction (determ nation). The
determ nation raises issues of |aw and fact.

4. The Conmi ssion determned, as a matter of law, that
Petitioner's transsexualismis not a disability covered by the
Americans with Disabilities Act (ADA). The Conm ssion al so
determ ned, as a matter of law, that the prohibition in Chapter
760, Florida Statutes (2001), against discrimnation on the
basis of sex does not prohibit discrimnation on the basis of
sexual identity or transsexuality. The foregoing conclusions of
 aw i nvol ve matters over which the Comm ssion has substantive
jurisdiction within the neani ng of Subsection 120.57(1) (1),
Florida Statutes (2003).

5. The Conmi ssion further determ ned the Charge of
Discrimnation was legally insufficient to allege facts show ng
that Petitioner's transsexuality inpaired her major life
activities or that Respondent regarded Petitioner as disabl ed.
A determ nation of the legal sufficiency of allegations is not a

matter over which the agency has substantive jurisdiction.



6. The Charge of Discrimnation does not allege that
Petitioner's transsexuality inpaired her major life activities.
The Charge of Discrimnation nerely alleges that Petitioner has
a nmedical condition identified as Gender ldentity Disorder (G D)
and receives nedical treatnment for her condition.

7. The Charge of Discrimnation is sufficient to allege
t hat Respondent regarded Petitioner as disabled. 1In relevant
part, the Charge of Discrimnation alleges Petitioner informnmed
Respondent that Petitioner had a nedical condition that required
medi cal treatnment. Petitioner allegedly "took vacation at
Christrmas tinme" and returned to work in her new gender on
Decenber 29, 2001. On January 7, 2002, Respondent allegedly
term nated Petitioner's enploynment because Petitioner was a
di straction to other enployees and to sone custonmers and because
"it was not good for the conpany.”

8. The Conmi ssion nay have based its determ nation, in
part, on findings of fact. The Conm ssion apparently found
Petitioner failed to show t hat Respondent regarded Petitioner as
di sabl ed or that Petitioner suffered synptons of a disability
separate and apart fromtranssexuality; such as depression,
sui cide ideation, situational al cohol abuse, or other synptons
of poor health (a separate disability). In relevant part, the

Conmi ssion's determ nati on stated:



The Conmi ssion conducted an investigation of
this matter, which has been reviewed and
approved by the Comm ssion's office of
CGeneral Counsel

9. The Conm ssion's investigation appeared to be a factua
investigation. The determ nation differentiates the
Comm ssion's investigation frommatters of law. In relevant
part, the determ nation states:

The O fice of CGeneral Counsel has revi ewed
the case file, investigative materials, and
applicabl e case | aw.

* * *

the file contains no evidence which
substantiates the disability discrimnation
claim As a result, Conplainant has failed
to establish a prinma facie case of
di scrimnation based on disability.
(enphasi s supplied)

10. The ALJ conducted the adm nistrative hearing, in part,
to provide an opportunity for Petitioner to submt evidence to
support her claimthat Respondent regarded her as disabled. The
adm ni strative hearing also provided an opportunity for
Petitioner to submt evidence showi ng that Petitioner suffered
froma separate disability.

11. Petitioner submtted no evidence to show t hat
Respondent regarded her as disabled or that Petitioner suffers
froma separate disability. The trier of fact makes no findi ngs

on either factual issue.



CONCLUSI ONS OF LAW

12. Respondent's Mtion to D smss contains factual
al l egations that nust be resol ved agai nst Respondent.
Simlarly, all reasonable inferences that may arise fromthe
factual allegations nust be resol ved agai nst Respondent. Salit

v. Ruden, McC osky, Smth, Schuster & Russell, P.A , 742 So. 2d

381, 383 (Fla. 4th DCA 1999). The Motion to Dismss is denied.

13. The foregoing presunptions agai nst Respondent are
limted to a resolution of the Mdtion to Dism ss. They do not
apply to the broader issue of whether the Comm ssion has
jurisdiction to determne if it has cause to believe that
Respondent discrim nated against Petitioner on the basis of her
sex or disability.

14. DQOAH has jurisdiction over the parties and subject
matter of this proceeding. 88 120.569 and 120.57(1), Fla. Stat.
(2003). The parties received adequate notice of the
adm ni strative hearing.

15. The Conmi ssion does not have jurisdiction to determ ne
if there is cause to believe that Respondent discrim nated
agai nst Petitioner on the basis of her sex or her disability.
The Conmi ssion determ ned that the prohibition in Chapter 760,
Florida Statutes (2001), against discrimnation on the basis of
sex does not prohibit discrimnation based on transsexualism

The Comm ssion al so determ ned that transsexualismis not a



disability under the ADA. Both determ nations are concl usions
of law concerning matters within the substantive jurisdiction of
the Comm ssion. 8 120.57(1)(l), Fla. Stat. (2003).

16. Counsel for Petitioner submtted a thorough nmenorandum
of | aw suggesting that the Conmm ssion's position conflicts with
the weight of judicial decisions in federal courts and in other
states. A Florida appellate court may, or nay not, agree wth
counsel. However, DOAH is an adm nistrative agency and i s bound
by the deference nandated by the | egislature in Subsection
120.57(1) (1), Florida Statutes (2003).

17. The Comm ssion may have based its determ nation of no
jurisdiction, in part, on findings of fact. The determ nation
i ssued by the Conm ssion is anbi guous and may have incl uded
findings that Petitioner does not suffer froma separate
di sability; even though the Charge of D scrimnation does not
all ege a separate disability.

18. In previous cases, the Comm ssion has exercised
jurisdiction to determne if there is cause to believe that an
enpl oyer discrim nated agai nst an enpl oyee based on a separate

disability. In Fishbaugh v. Brevard County Sheriff's Ofice,

FCHR Case No. 22-02697 (2003), the Conmi ssion entered a Fina
Order that distinguished transsexuality froma separate
disability. In holding against the enployee in Fishbaugh, the

Commi ssi on di stinguished the facts in Fishbaugh fromthose in an



earlier unrelated proceeding involving a person identified in
Fi shbaugh as Belinda Joelle Smth (Smth). M. Smth suffered
froma separate disability.

19. In relevant part, the Conmm ssion's Final Order in
Fi shbaugh expl ai ned the factual distinction between Fi shbaugh
and Smth by stating that the hearing officer in Smth found:

Petitioner's transexuali smcaused ongoi ng
sui ci de ideation, situational alcohol abuse
and poor health due to bleeding ulcers .
these synptonms interfered with Petitioner's
full and normal use of her nental and
physical major life faculties and limted
Petitioner's major life activities, i.e.,
life and health. The disparity between
Smth's physicality and feelings about
hersel f caused her to be at odds with the
rest of . . . her world. That disparity,
and her need to hide it, left her unable to
nmerge the nental or physical aspects of her
identity, manifesting in the | oss of her
heal th, depression and the will to Iive.

20. If it were shown that Petitioner has a separate
disability and that the Conm ssion based part of its
determ nation on a contrary finding, the Comm ssion may be bound

by the doctrine of adm nistrative stare decisis to accept

jurisdiction in this proceeding. Plante v. Departnent of

Busi ness and Prof essional Regul ation, Division of Pari-Mituel

Wagering, 716 So. 2d 790, 792 (Fla. 4th DCA 1998); GCessler v.

Depart nent of Busi ness and Professional Regul ati on, 627 So. 2d

501, 503-504 (Fla. 4th DCA 1993). The Comm ssion previously

accepted jurisdiction over such issues in Fishbaugh and Smth.



However, Petitioner submtted no evidence at the hearing to show
that Petitioner has a separate disability.

21. The Charge of Discrimnation alleges facts that, if
t hey were proven, would be sufficient to show that Respondent
regarded Petitioner as disabled and that Respondent
di scri m nated agai nst Petitioner based upon a perceived
disability. However, Petitioner submtted no evidence to prove
ei ther all egation.

RECOMIVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOVMMENDED t hat the Conmi ssion enter a Final Oder
determ ning that the Comm ssion |acks jurisdiction to determ ne
if it has cause to believe that Respondent discrim nated agai nst
Petitioner on the basis of her sex or a disability.

DONE AND ENTERED t his 22nd day of June, 2004, in

Tal | ahassee, Leon County, Flori da.

LD~

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us




Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 22nd day of June, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ations
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Karen M Doering, Esquire

Nati onal Center for Lesbhian Rights
3708 West Swann Avenue

Tanpa, Florida 33609-4522

Ri chard McCrea, Esquire

Lui sette G erbolini, Esquire

Zi nober & McCrea, P.A

Post O fice Box 1378

201 East Kennedy Boul evard, Suite 800
Tanpa, Florida 33601-1378

Ceci| Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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